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variety of other means.
Everyone knows that selecting qualified, reputable, safety-oriented contractors and subcontractors is the key to
maintaining a safe job site, but unfortunately no matter how hard we try, accidents still happen. In the event that your
employee or a member of the public is
injured, your company should have
workers’ compensation and general liability insurance that will protect it from
serious financial loss. Companies purchase insurance to transfer the liability
to the insurance company.

Selecting qualified, reputable, safety-oriented
subcontractors is key to maintaining a safe
job site, but unfortunately no matter how
hard we try, accidents still happen.
During the course of construction operations, accidents that cause bodily injury
and/or property damage sometimes occur. While the liability for these accidents should be the responsibility of the
party most in control over the exposures
that caused the loss, sometimes it ends up
being transferred to the party who has the
least leverage in contract negotiations.
This is where risk management comes into to play.
Risk management is the process of
identifying and controlling or eliminating
uncertain events by developing strategies
to manage the potential losses that may

Protecting Your Company
from Third Party Actions
What happens if a subcontractor’s employee is injured or the subcontractor injures a member of the public? How do
you protect your company from a thirdparty lawsuit?
Prior to subcontracting all or a portion of a job, require the sub to provide a
Certificate of Insurance, which is a form
issued by the subcontractor’s insurance
company or agent. The certificate should
list the coverages, expiration date, and
limits contained in the contractor’s insur-

occur. There are a number of different
strategies that may be used to minimize
potential losses, including: avoiding, reducing the negative effect of, or transferring the risk to another party, or simply
accepting some or all of the potential
consequences.
Risk management often focuses on
various techniques which may be used to
control or minimize the chance of financial loss and liability. The methods begin
with knowledge, education, and utilization of policies, procedures, documentation, safety programs, insurance, hold
harmless agreements, subrogation, and a
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ance policies. The certificate may also
describe special endorsements added to
the policy.
Be sure to verify that, at minimum,
the sub has Workers’ Compensation,
Commercial General Liability, Umbrella
Liability, and Automobile Liability insurance. Don’t feel guilty about calling
the sub’s agent to verify the coverage
and expiration dates. Some people have
been known to falsify documentation.
Set up a system to ensure that the coverage does not expire prior to or during the
contract period.
A Hold Harmless Agreement is an-

other useful tool to transfer the risk of
claims and liability from one party to another. Remember that an HHA is a contractual agreement that must be backed
up by adequate insurance to cover any
possible losses. It is recommended that
the insurance coverage be equal to or
greater than that held by the contracting
organization. Hold Harmless Agreements
are often found in standard construction
contracts, so be sure to consult with legal
representation if you do not understand
the terms of the different types of hold
harmless agreements.
Insurance endorsements should be
obtained when added protection is necessary. Owners and hiring contractors can
end up in litigation due to subcontractors’ acts of omissions. Owners and hiring contractors should require that subs
add them as additional insureds on the
commercial and umbrella liability policies they carry. This is usually accomplished with an endorsement to the sub’s
policy.
An additional insured endorsement
complements an existing hold harmless
provision in a job contract and can protect a party from liability arising out of

another party’s negligence. In this way,
the risk transferor is not solely dependent
on the validity and ultimate enforceability of the hold harmless agreement for
protection. The endorsement can cover
the additional insured for accidents that
are caused by the named insured’s involvement with a job and often only provide coverage for operations and actions
which involve the named insured in
some way. Be sure to take note of any
exclusion included in the endorsement.
Owners generally require contractors to sign a hold harmless agreement
and provide insurance coverage that protects the owner from claims and litigation. Owner’s and Contractor’s Protective Policies are purchased by the contractor, often included in the bid, but insure only the project owner. However, in
some situations they may be purchased
by subcontractors to project general contractors.
Owners and general contractors often include waivers of subrogation in
construction contracts. The waiver takes
away a subcontractor’s right to sue the
owner or general contractor in certain
circumstances. If a contractor waives the
right to sue, the contractor’s insurer also
loses the right to seek recovery from the
negligent party for insurance claims paid
to or on behalf of the contractor.

Selecting Safe Subcontractors
Safety is a very important part of selecting a qualified subcontractor because
their activities can affect your reputation
and profitability. There are ways that you
can determine if the subcontractor that
you are about to hire does or does not
have a good safety record.
As part of the bid process, require
all bidders to provide you with their
Workers’ Compensation Experience
Modification Rates (EMR). Every comNUCA SAFETY NEWS | VOLUME 29 - ISSUE 3 - 2019 | 2

Published bimonthly by NUCA

pany has an EMR. The EMR is an insurance rating mechanism that is based on
the company’s workers’ compensation
accident and/or injury experience based
on the three prior years excluding the
most recent year.
EMR equals actual losses divided by
expected losses. An EMR of less than
one is desirable and a rate greater than
one will indicate that the contractor has a
history of accidents and should be scrutinized before hiring. Note: the frequency
of accidents affects the EMR more than
the severity of accidents. A company
with a good record may have had one or
two severe accidents while a company
with a higher rate may have had several
minor and/or severe accidents.
Requesting OSHA logs for the last
three years can help the risk manager get
a better picture of the subcontractor’s
employee accident history. The OSHA
Log Form 300, which should be provided
with the names of the injured parties
omitted, identifies recordable injuries and
illnesses over the calendar year. The
OSHA 300A Form is a summary of the
OSHA log which is used to calculate the
incidence rates (total cases, lost workdays cases, and lost workdays) to determine if the subcontractor is below or
above the industry average. The industry
average can be obtained from the OSHA
website (www.osha.gov) or the Bureau of
Labor Statistics.

Trench collapse and response team

inspections and the violations that were
issued.

Manage the Risk
Prior to signing a contract, hiring a subcontractor, or subcontracting work from a
contractor, make sure you know and understand the risks that you need to protect
your company from or that your company is assuming. Take the time to find out
about your insurance coverage. What
does it cover? What are the limits? Have
you assumed any liability?
Consult with your legal advisor and
insurance agent to ensure that you have
adequate insurance coverage including
the proper types and limits of coverage.
Consult with your attorney before signing
any contracts. Don’t just sign on the dotted line because somebody said this is a
standard construction contract. Your
company could be assuming liability that
is not insured.
Risks can be managed if you understand what they are and the methods used
to transfer, limit, or control them. For
more information NUCA members will
have the ability to search the upcoming
Risk Management section, provided by
Contractors can also check a compa- CAN, that will be added to the NUCA
ny’s history of OSHA inspections on the website in the near future. ■
OSHA website. Typing in a company
name and state will produce a history of

“There is no better place to get
information than from your
peers at a NUCA Event.”
– Ron Nunes,
R.T. Nunes & Sons, Inc., RI
UPCOMING NUCA EVENTS

October 16-17
Fall Board Meeting
St Louis, MO
November 6-7
Safety Directors Forum
Nashville, TN
November 13-14
Chapter Success Conference
NUCA National Office
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November 15
Utility Construction
Career Fair
Dulles Expo Center
Chantilly, Virginia
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How well do you know your current employees? The person who just applied for
a job? There is no doubt that most employees are hardworking, honest people
with clean records, but even one “bad
apple” could land you in a whole lot of
trouble.
It doesn’t take much imagination to
foresee a bumpy road ahead if you hire
someone who has been convicted of driving while drunk, hit and run, assault (with
or without a deadly weapon), attempted
or actual murder, sexual abuse, forgery,
robbery, possession of stolen goods, dealing drugs, check fraud, etc., and place
them in a position where this previous
conviction could have an effect.
Let’s look at some examples. If you
hire a person with a bad driving record
for a position requiring him/her to drive
or operate equipment, you’re opening
your company up to not only the possibility of damage to or loss of expensive vehicles and equipment, but also a lawsuit
if that person causes an accident.

Suppose you hire someone who has
a bad credit history, or who has been convicted of a financial crime, to handle
company finances. A person with that
type of background might very well be
inclined to: steal money, tools or equipment; write fraudulent checks; or otherwise misuse company funds.
Or, what about a company that hires
a registered sex offender who thereafter
sexually harasses or assaults another employee? It could be facing a lawsuit for
making a bad hiring decision.
Because the possibilities are endless,
more and more employers are performing
background checks on existing employees and new hires to minimize potential
legal and financial exposures. That is not
to say, however, that a company should

not hire a person just because he/she has
a record. In some states, that might be
illegal. Just make sure you know who
you are hiring and whether or not they
are suited for the position in question.
Advantages and Disadvantages of
Utilizing Background Checks
Background checks can be an important
part of your company’s risk management
strategy, especially with regard to hiring.
By checking the background of new
hires, your company can avoid the expense of recruiting, hiring, and training a
new employee only to find out that he/
she is a troublemaker or a potential liability to your company.
At the same time, you can ensure
that the people you hire are who they say
they are. It is important to note here that
it is not uncommon for an employee to
provide phony credentials, falsify a resume, or provide misleading or inaccurate information on their application.
And, don’t forget that the government is
holding employers responsible for hiring
illegal immigrants.
Another advantage is if potential
new hires know that a background check
will be made, they might not apply for
fear that you will discover a checkered
past or false identity. For example, they
say that drug users seldom apply to companies that have pre-hire and random
drug testing policies. Additionally, if a
company has a policy of not hiring an
applicant or terminating an employee for

falsification of an employment application, problems can often be avoided.
One potential disadvantage of making background checks on existing employees is that they might consider it an
invasion of their privacy. You can mitigate this to some degree by explaining
the reasoning behind its necessity. Most
background checks screen for criminal
records, including those related to violent
crimes and dishonesty, which helps protect your employees.
There is also the possibility that you
have an employee with a record who has
worked for the company for a while, is a
good worker, and has never created any
problems. This might lead to some tough
calls. If a decision is made to retain an
employee with a DUI on his driving record and he/she gets into an accident while
driving a company vehicle while under
the influence, the company could be held
liable. There is a lot to be said about sec-
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ond chances and loyalty, but you also
need to consider the possibilities.
Implementing Background Checks
Before implementing a background
check policy, be sure you know and understand: 1) the privacy rights of both
current and potential employees, and 2)
the applicable Federal and State laws as
they apply to background checks. For
example, an employer that adopts a background check policy must comply with
the Fair Credit Reporting Act (FRCA),
which requires employers to:
• provide a separate written disclosure
to the employee/applicant that a
background check will be made,
• secure the written consent from the
employee/applicant to perform the
background check,
• provide a copy of the report to the
employee/applicant if the employee/
applicant is denied employment
based in whole or in part upon the
information contained in the report,
and
• provide the employee with an adverse action notice and a copy of
their legal rights.

Much of the information contained
in a background check is personal and
confidential and should be kept private
and shared only with those who have particular need to know. Lock it up and limit
access. Failure to do so could put both
your employees and your business in potential danger.
Since screening employees internally can be a time-consuming process, it
makes sense to secure the help of a third
party who can set up and implement
screening programs. These companies are
easily found on the internet, and the cost
of running a background check is relatively inexpensive (starting at approximately $25) when you consider the potential consequences of not running one.
Always check a potential screening company’s references before taking advantage of their services to make sure
of course you decide to check out every- they are reputable and secure.
thing about everybody.
You might decide that it is only nec- Running Background Checks
essary to check the motor vehicle records Can Limit Future Risks
of drivers/operators or potential drivers/ Background checks can be a valuable
operators, and not office personnel or risk management tool for employers by
laborers. You might think it is necessary helping to limit legal liability and preto run a credit check on persons who will venting or reducing workplace theft, viohandle company finances, but not on la- lence, and damage to equipment and othborers. The key is to be consistent and er property. All this can lead to substanconduct the same checks on all personnel tial cost savings to an organization’s botin similar positions. Additionally, an em- tom line and as an added bonus, help to
ployer should have strategies in place to provide employees with a safe workaddress the background information it place. ■
receives.

All background checks must be done in a
fair and consistent manner. It is a good
idea to have a written policy that states
who will be checked out for what, unless
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Recently, emergencies and natural disasters around the country have been common place in the news media. Emergencies create a variety of hazards for construction workers who are called upon to
help by government entities and the private sector in the impacted area. Preparing before an emergency presents itself is
vital to ensuring that employees and
workers have the necessary equipment
and know how to keep themselves safe
when an emergency occurs.
An emergency situation can threaten
workers, customers, or the public; disrupt
or shut down operations; have a widespread effect; and cause physical or environmental damage. Hurricanes, tornadoes, earthquakes, floods, wildfires, severe winter weather, chemical spills or
releases, disease outbreaks, releases of
biological agents, explosions involving
nuclear or radiological sources are just a
few of the many hazards that can occur.
Many types of emergencies can be anticipated in the planning process, which can
help employers and workers plan for other unpredictable situations.
Workers’ homes and families, communities, and places of work may be affected by an emergency situation, which
presents problems and choices that they
must make. If and when workers are organized to help clear, repair, or rebuild
their communities, they must be properly

trained to handle potential exposures they
do not normally encounter such as flooded or impassible roads and streets, contaminated water, downed electric lines,
and more.
Although the government may never
admit it, construction and utility workers
bring communities back to life following
a disaster. It is always imperative for employers to make sure their workers are
ready to safely perform necessary tasks,
and no more so than when dealing with
potentially dangerous situations.

Take Advantage of OSHA’s Emergency Response Training Library
As indicated above, there are a wide variety of emergencies and natural disasters,
each with their own diverse problems. It
would be very difficult for me to break
them all down in this article. To help you
to learn more and create a plan for you
company based on your location, OSHA
has created a page for Emergency Preparedness and Response.
The page provides information
about general preparedness and response,
handling natural disasters and weather,
and much more. If you think your company and employees could be affected by
or called upon to help clean up after an
emergency, make a plan, share it with
your employees, and prepare your company just in case.
While preparing your people for
common situations in your area is a no
brainer, what do you do when the unexpected happens? Recently, I turned on the
TV to see how many states had been hit
hard with tornadoes and heavy rain.
Many of the affected communities never
expected to be dealing with the situation.
I also noticed that many construction and
utility workers were already on the job
trying to open roads, remove trees, control flooding, and more.
Take the time to create a plan and
inform your workers about what they
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•

•

•
•
•

•

should do if an emergency occurs.
The following is an excerpt from
OSHA’s Emergency Preparedness and
Response website provides:
Introduction to PPE for
Emergency Response Workers
Worker exposures to many types of hazards can be prevented or minimized by
using engineering controls, administrative controls, and safe work practices.
When controls are not feasible, or when
such controls are insufficient to reduce
worker exposures to certain hazards to or
below safe levels (e.g., an OSHA permissible exposure limit [PEL] or other recognized limit), employers must ensure
that their workers are provided at no cost
and correctly use appropriate PPE. PPE is
only one component of a comprehensive
worker protection program, and, by itself,
does not eliminate a hazard. For PPE to
be effective, workers must properly put
on, use, and take off appropriate equipment.
Employers of emergency response
and recovery workers are responsible for
ensuring that their workers have and
properly use PPE when necessary. PPE
can include respiratory protection, protective clothing, and protective barriers
used to protect workers from exposure to
chemical (including oil), biological, radiological and nuclear (CBRN) materials
and other hazards. The selection of PPE
is based on anticipated hazards and PPE
selection may need to be modified as a
result of monitoring and assessing actual

working conditions. In planning for
worker PPE needs, employers should
consider the full range of a particular
hazard a worker may experience (e.g.,
respirator cartridges suitable for both
chemical and particulate exposures even
if workers may only need protection from
particulates most of the time).
Different types and levels of PPE
may be used depending on the specific
hazard or hazards present. PPE also may
be needed to protect workers from other
hazards, such as electric shock hazards or
hazards associated with exposures to hazardous substances that may be encountered during emergency response and
recovery operations.
The following are some of the important steps employers with emergency
response and recovery workers need to
take with respect to PPE:

•

•

Conduct a hazard assessment to determine what safety and health hazards workers may encounter;
Follow the hierarchy of controls—
including elimination/substitution
and engineering, work practice, and
administrative controls—before relying on PPE to protect workers;
Determine what PPE workers need;
Provide the proper PPE to workers;
Train workers in the proper use of
PPE, including how to put it on and
take it off correctly, and how to
clean, maintain and dispose of it after
or between uses;
Ensure that PPE is used properly and
whenever necessary;
Provide medical exams and/or fit
testing, as required by OSHA standards, prior to using certain types of
PPE (e.g., respirators); and
Regularly review and update the PPE
program as hazards change.

It is crucial that employers plan in advance of an emergency for the PPE
needs of their workers. During and immediately after an emergency, there may
be limited supplies of PPE available for
purchase, so it is important to have the
necessary PPE on hand in advance. In an
emergency situation, employers may
have little or no time to train or fit workers (e.g., perform fit testing for respirators) for certain types of equipment, so it
can be critical to have those tasks completed before an emergency occurs. ■
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