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Competent Person Requirements for
New OSHA Crystalline Silica Rule
Despite legal action and efforts to delay enforcement for the construction industry, enforcement of
OSHA’s new Crystalline Silica Standard is now in
effect. Contractors should now be making a goodfaith effort to comply or face significant fines.
OSHA’s rule for Respirable Crystalline
Silica for Construction became effective September 23, 2017, and contractors must now make a good-faith effort
to comply with the requirements.
Many contractors have asked me about
the requirement to designate a competent person (CP) to implement the
written Silica Exposure Control Plan
and to make frequent and regular inspections of jobsites where silica exposure could exist and the materials and
equipment used to control silica hazards. You may want to print Table 1
from the standard, as I will refer to it
several times in this article.
OSHA has issued a guidance document that clearly states what employers and competent persons must do.
The information I am presenting in
this article is based on a careful review
of the construction competent person
discussion in the preamble of the new
standard and my opinion of what
OSHA will expect contractors to do.
These may change as OSHA issues
interpretations and answers to frequently asked questions.

measures to eliminate or minimize
them. In paragraph (g)(4) of the standard for construction, the employer is
required to designate a competent person to make frequent and regular inspections of jobsites including the materials and equipment used to control
silica hazards, and to implement the
written exposure control plan.
Before a CP can perform his or her
assigned duties, a written exposure
control plan must be prepared. The
plans in most companies will be prepared by management and the safety
department with the participation of
the CP. These plans will generally be a
written document that is tweaked for
different jobsites based on Table 1 of
the standard.
On one jobsite a company may be
using a handheld power saw to cut con-

What the Regulation Says
In paragraph (b) of the Crystalline Silica Standard for Construction, OSHA
defines competent person as an individual who is capable of identifying
existing and foreseeable respirable
crystalline silica hazards in the workplace and who has authorization to
stop work and take prompt corrective
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crete pipe which, when wet cut methods are used, does not require a respirator for up to 4 hours of exposure. For
exposure greater than 4 hours, an APF
10 respirator is required. If respirators
must be used, your company should
already have implemented a respiratory protection plan in compliance with
1910.134. If a walk behind saw is
equipped with integrated water delivery systems when used outdoors, respirators are not required. Your company’s exposure plan should spell all this
out. The CP is responsible for ensuring
the plan is implemented properly, the
tools—including integrated water systems—are used and working properly,
and that workers are wearing respirators and PPE when required.
Training for CPs is similar to the
training for workers, which must focus
on the general requirements that apply
to potential silica exposures and control methods of compliance found on
most utility construction jobsites. This
training, plus knowledge of the exposure control plan and the control methods to eliminate silica hazards (based
on Table 1) should be all that is required to designate an employee as a
CP. However, if the CP will be required to perform exposure assessments, additional training is required.
The rule does not specify particu-
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lar training requirements for competent persons because OSHA concluded
that it is not practical to specify the
elements and level of training. But
OSHA did not mandate a one-size-fitsall set of training requirements to establish competency in every conceivable construction setting. Therefore, the
training requirement is performanceoriented, which means the employer,
with the assistance of the CP(s), must
ensure workers are protected from exposure to silica dust through proper
implementation of the company’s Silica
Exposure Control Plans. Some CPs will
require more in-depth training depending on the nature of the work. For example, if the employer is unable to control potential silica hazards using Table 1, the standard requires employers
to perform silica exposure assessments. This will require the CP to be
trained in any new methods that will
be used to protect the workers. OSHA
does not foresee many silica control
situations not covered by Table 1. However, many contractors are concerned
about the practicality of Table 1 and
integrated wet down systems.

Current CP May Be Adequate
In the regulations preamble, OSHA
observes that a person who is already a
competent person in trenching and excavation will likely already have the
knowledge necessary to fully and
properly implement controls on the
tools they use and will recognize when
they are not functioning properly. Provided the designated CP is knowledgeable and understands the silica information and training required by paragraph (i) – Information and Training.
NUCA sent out training information and materials to all members
that employers can use for training
their workers and the employees who
they will designate as their competent
persons for silica. However, if the CP
does not know how to use and maintain the equipment integrated water or
dust collection systems, the CP may
require additional training. I would
also recommend that all CPs be provided with a copy of the standard and the
guidance document and read it.

•
Be capable of identifying existing
and foreseeable silica hazards
•
Be authorized to stop work and
take prompt corrective action to eliminate or minimize the silica hazards
•
Understand the requirements set
forth in the silica standard
•
Make frequent and regular inspections of the silica operations, materials,
and equipment
•
Implement the Silica Exposure
Control Plan
In addition to complying with the new
standard and having an Exposure Control Plan, OSHA has directed its Compliance Safety and Health Officers
(CSHOs) to review the employer’s Respiration Protection and Hazard Communication Programs as part of the
inspection.
If a CSHO visits your jobsite, the
inspector will try to determine if your
CP is competent and ask question to
determine if the CP has adequate
knowledge to perform CP duties. The
inspector may try to determine if the
CP understands the engineering controls (e.g., wet cut or vacuum control
methods) being used at the jobsite and
how to ensure they are working
properly. I can tell you if the CSHO
approaches your jobsite and sees a

In summary, a competent person for silica must:
•

Be designated by the employer
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cloud of dust, your hazard control plan
is not working and your CP will probably not be considered to be competent,
and you should expect citations. The
employer is responsible for selecting
and designating a CP and for ensuring
that the CP is adequately trained and
knowledgeable to perform the CP duties required under the silica standard.

Did You Receive Your Compliance
Package for Silica Enforcement?
All NUCA members received an email on
September 20 with member-only links to
several materials to assist you with making
a good-faith effort to comply with OSHA’s
Crystalline Silica for Construction Standard.
The link will take you to several materials:
 An employee silica training program
 A sample Silica Exposure Control Plan
 A list of control methodologies
 Many other resources to help members
comply.
Click here to access these recourses.
Member login is required. Please contact
Kimberly Carter if you need assistance with
your login.
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Beware of OSHA’s Expanded Use of the General Duty Clause
By Attorneys Mark A. Lies and Adam R. Young
Note from George Kennedy: Every employer should know that the General Duty Clause, Section 5(a)(1) of the Occupational Safety and Health
Act of 1970, requires employers to provide their employees with a place
of employment that is “free from recognized hazards that are causing or
are likely to cause death or serious harm.” If OSHA ever issues a General Duty Clause citation to your company, I highly recommend you retain an attorney with experience handling occupation safety and health
cases, especially if the citation is the result of a workplace accident. Because I believe the information in the article that follows is so important, we are reprinting it with the permission of the authors.
Following a safety and health inspection, OSHA and state plan states may
cite employers under two liability theories:
1. Literally thousands of written regulations that address specific hazards
(e.g. General Industry (29 CFR 1910)
and Construction (29 CFR 1926) regulations, and
2. The General Duty Clause (section 5
(a)(1) of the OSHA Act).
Where no specific regulation applies,
the General Duty Clause is a liability
catch-all that allows OSHA to cite employers who fail to keep the workplace
free of any other recognized hazards to
employees that are likely to cause serious injury or death. Compliance with
the General Duty Clause is challenging
because employers are typically unaware of the recognized hazards they
may be required to address in their
workplaces.
In recent years, OSHA has expanded and used the General Duty
Clause aggressively to utilize general
information in non-binding OSHA publications, safety and health bulletins,
manufacturers’ equipment manuals,
and industry consensus standards
(e.g., ANSI, ASME, ATSM) to find a
safety or hazard recognition where
none previously existed. When OSHA
uses these sources of safety guidance
as new rules binding employers, the
employer is confronted with a regulatory liability that it could not reasonably
anticipate. The liability is compounded
when OSHA seeks to use its multiemployer workplace policy to cite an

employer for the exposure of another
employer’s employees to the hazard.
Case law is clear: Where a formal
promulgated OSHA standard addresses the hazardous condition at issue,
OSHA cannot utilize the General Duty
Clause. Nevertheless, OSHA has continued to issue General Duty Clause

GD Clause Requirements
In order to prove a General Duty
Clause violation, OSHA must establish
the following elements:
 A condition or activity in the workplace created a hazard


The employer or its industry recognized the hazard



The hazard was likely to cause
death or serious physical harm



A feasible means existed to eliminate or materially reduce the hazard.

Unless the OSHA inspector can establish each element, the citation cannot
be proved. The most heavily litigated
elements are whether a known hazard
existed or whether an employee was

Employers who receive General Duty Clause citations should
carefully scrutinize the basis for the citation to determine if
OSHA’s specific underlying source of authority contains any type
of safety or hazard warnings that would put the employer on notice of an actual safety hazard. If not, OSHA will have difficulty establishing the employer or its industry recognized the hazard.
citations related to powered industrial
trucks, flammable liquids, and other
conditions for which OSHA already has
promulgated specific OSHA standards.
If an employer receives a General Duty
Clause citation for a condition that is
already addressed by an OSHA standard, it may have a defense to that citation. Contractors should consult legal
counsel to determine any possible defense if OSHA attempts such action.
OSHA has shown renewed vigor
in issuing General Duty Clause citations relating to safety hazards for
which there are no OSHA standards,
such as heat illness, workplace violence, combustible dust, arc flash/blast,
and others.
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injured in a freakish, unforeseeable
accident. Recognition of the hazard is
proved either through:
1. An employer’s subjective admission
of its knowledge of the hazard (in
memos, emails, or admissions to the
OSHA compliance officer) or
2. A industry recognition, normally
proved through industry consensus
standards, that the employer should
have been aware of and acted.

Industry Recognized Hazards
A General Duty Clause citation can be
proved through the industry’s recognition of a safety hazard through an underlying source of industry authority:
manufacturers’ manuals, OSHA publi-
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cations, ANSI approved standards, etc.
Employers who receive General Duty
Clause citations should carefully scrutinize the basis for the citation to determine if OSHA’s specific underlying
source of authority contains any type
of safety or hazard warnings that
would put the employer on notice of an
actual safety hazard. If not, OSHA will
have difficulty establishing that the
employer or its industry recognized the
hazard.

OSHA issued a General Duty Clause
citation alleging that the employer
failed to follow known industry standards and exposed its employees to a
known heat hazard. The judge found
that OSHA had not proved the existence of the hazard. The decision is important because it reflects OSHA’s tendency to issue General Duty Clause

Employer Recognized Hazards
As explained above, a General Duty
Clause citation can also be proved
through the employer’s recognition of a
safety hazard. After an accident occurs
or a hazardous condition exists, OSHA
has six months to issue a citation. At
any time after an accident or during
the OSHA inspection, OSHA will attempt to use an employer’s actions
(written root cause analysis, audits,
inspections, safety memos) against it to
show employer knowledge. For example, if OSHA’s compliance officer informed the employer that she believed
a hazard existed with regard to a
workplace condition and told the employer that employees needed to be
trained to recognize the hazard, OSHA
will then rely on any training materials the employer creates to prove
recognition of the hazard.
OSHA will rely on any emails or
admissions by management after the
accident to allege recognition of the
hazard. Employers should conduct post
-accident analyses under attorneyclient privilege and clear any postaccident changes and publications with
counsel to avoid an unintended admission of a General Duty violation.

Aldridge Decision
The Review Commission has issued
several recent important decisions under the General Duty Clause. For example, Judge Rooney vacated a General Duty Clause citation in Aldridge
Electric, Inc., OSHRC Docket No. 132119. The employer in Aldridge was an
electrical contractor in Chicago, IL,
installing new equipment on a mass
transit line. Even though the day had
been overcast and mild, an employee
became ill and died of heat stroke.

citations following workplace fatalities.
Even though an injury or fatality occurred there was not necessarily a violation of the law. Even when employers
are confident that they did everything
possible to protect employees, they
should be wary and consult counsel
following a workplace accident.

General Duty Clause Liability
Employers cannot ignore potential
General Duty Clause liability, which
must be classified as a Serious violation with a potential penalty of
$12,675. The General Duty Clause can
also be used for Willful and Repeat citations which can carry penalties up to
$126,749 per violation. The penalties
will be increased every year based on
the Consumer Price Index.

ployer’s industry and identify safety recommendations that should be
incorporated into the employer
safety policies and procedures


review OSHA publications and
Safety and Health Information
Bulletins for potential sources of
information about OSHA’s enforcement of hazards

Conduct employee
training once you
incorporate the policies and procedures recommended
above into your
safety
program.
Document training,
enforce compliance
with discipline—up
to and including
termination of employment,
again
with documentation
Contact counsel
immediately
after a workplace accident to review
and develop potential defenses to General Duty Clause citations.
Consider conducting post-accident
investigations under legal privileges
with counsel to protect findings and
develop abatement plans without having to disclose documentation to
OSHA, which might be used as a basis
for citations.
Reprinted with permission: Mark A. Lies II
(mlies@seyfarth.com) and Adam R. Young
(ayoung@seyfarth.com), Seyfarth Shaw,
LLP, Chicago, IL. ■

Recommendations
In order to avoid OSHA liability (more
importantly, an accident with employee injury), the employer should consider the following recommendations:
 review manufacturers’ equipment
manuals to identify specific safety
or hazard warnings and incorporate them into the company’s safety policies and procedures


review industry consensus safety
standards applicable to the em-
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Come On, Brag A Little Bit
Enter your most challenging projects in one or more of NUCA's
2017 Top Jobs Competition categories and be recognized for your exceptional work. Learn more here.
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Preparing for a Medical Emergency

Medical Emergency Procedure
In the event of a medical emergency, employees should stay calm. Call 9-1-1 or
emergency phone number and provide the
following information:




Preparing for a medical emergency
may not always be easy, but being prepared could save a worker’s life. Is
your company prepared for a medical
emergency, and does the plan meet
OSHA requirements?
When an employee faces a lifethreatening emergency, such as uncontrolled bleeding, failure to breath, or
cardiac arrest, first aid treatment must
be administered in minutes to prevent
death or permanent medical impairment. Time is critical, which is why it
is important for contractors to have
employees trained in first-aid. This is
especially important if the worksite is
not close to a medical facility that can
provide immediate treatment. Calling
emergency services is acceptable as
long as they can respond to the scene
within 3-4 minutes. Unfortunately, we
all know this is not possible in many
areas of the country.
Many construction companies are
well aware of this problem and so is
OSHA, which is why they established a
construction standard for Medical Services and First Aid (1926.50). This
standard has set forth requirements
for construction companies. There are
several provisions incorporated into
this standard that establish first aid
requirements as summarized below.
In the absence of an emergency
medical services facility within a reasonable time and distance (interpreted
as 3-4 minutes) from the jobsite, a person who has a valid first-aid training
certificate must be available at the
worksite to render first aid.
A first-aid kit stocked with appropriate, sealed first-aid supplies in a
weatherproof container must be readi-

ly available and easily accessible. Additionally, an eye and body wash station
must be provided when workers are
exposed to injurious corrosive materials.
With the aging workforce in the
field today, employers should anticipate what they would do to assist a
heart attack victim. While not as common, young men and women have
heart attacks too. Ensure that first-aid
training includes CPR. Also consider
adding an Automatic External Defibrillator (AED) to first-aid supplies – they
have dropped in price and are very
portable and easy to use.
Many organizations provide firstaid training, including the National
Safety Council, American Red Cross,
and American Heart Association. Community colleges and other community
organizations, including many local
EMS and fire departments offer training.
In addition to the first-aid and
CPR training, workers who are designated first-aid responders for your
company must also receive training in
bloodborne pathogens as required by
1910.1030(g)(2). This training is often
provided with first-aid training; however, the employer should ensure that
it meets the requirements of the standard.
Many employers arrange to provide first-aid and CPR training on site
to their workers and, in some cases,
even family members of employees.
Not only does it ensure that personnel
at every jobsite can provide first-aid/
CPR but it is a valuable benefit for employees and their families. These company efforts could save a life. ■
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Nature of the medical emergency
Location of the emergency (be specific)
Your name and phone number from
which you are calling

Contact trained CPR and first-aid personnel.
Trained first-aid responder should:
 Not move the victim unless absolutely
necessary
 Check to see if victim is breathing; provide artificial respiration if victim is not
breathing


Start CPR or use AED right away if victim’s heart has stopped



Stop bleeding with firm pressure on the
wound



Avoid contact with blood and other
bodily fluids



If victim was exposed to hazardous materials, consult Safety Data Sheet
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San Antonio
MARCH 6–9, 2018

NUCA Annual Convention and Exhibit
The NUCA Exhibits are back! This year’s
San Antonio Convention will include all the
high-octane learning sessions members
expect and an exhibit hall featuring the latest
utility and excavation products and services
contractors need to run their businesses
efficiently and profitably.

A tentative line up of this year’s convention and exhibit
is below:
u Cutting-Edge Technologies, Products, and Services
u Contractor Executive Roundtables
u Outrageous Team Building
u Economic Outlook with Industry Financial Expert
u Timely & Relevant Educational Seminars
u Fun-Filled Auction and Awards Gala
u Unique and Inspiring Keynote Speakers

The Wyndham San Antonio Riverwalk,
our host hotel, is within steps of the countless
restaurants, shops, and bars that line the
river as it snakes through the city. Reserve
your room at nuca.com.

u Many Opportunities to Network and Have Fun with
Current and New Industry Colleagues and Friends
Please contact Cheryl Stratos, cheryl@nuca.com for exhibitor
information. For all other convention related information,
please contact Julia Krstevski, julia@nuca.com and watch
our website for updates.

Visit nuca.com for complete details.

